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OPINION AND ORDER

11 The appellant has filed a petition for review of the December 30, 1997
initial decision sustaining her removal. For the reasons set forth below, we
DENY the petition for review because it does not meet the criteria for
review set forth at 5 C.F.R. § 1201.115. We nonetheless REOPEN this
appeal under 5 C.F.R. §1201.118, and AFFIRM the initial decision as
MODIFIED, still sustaining the appellant's removal.
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BACKGROUND
The appellant was the Chief of Fiscal Operations, GM-14, at the Kansas City

Financial Management Office, Agricultural Stabilization and Conservation
Service. In that position, she ran an office responsible for managing and
processing financial transactions relating to the government's purchase of grain
commodities and grain storage payments. The Kansas City Financial Management
Office disbursed approximately $25 billion in checks annually in commodities and
storage purchases through the Commodity Credit Corporation (CCC), a
government holding corporation that buys and sells bulk agricultural products.
Hearing Transcript (HT), 232-40, 287-88.

The agency originally based its removal action on five charges. Initial Appeal
File (IAF), Tab 6(4f). On appeal, the agency withdrew one of the charges --
making false statements to law enforcement officials -- and proceeded to hearing
with evidence of the four remaining charges. (1) conspiracy to counterfeit
government checks; (2) participating in various theft crimes; (3) absence without
leave (AWOL); and (4) providing false information to a federally-chartered
financial institution in connection with a car loan application. |1AF, Tabs 6(4f),
13. The administrative judge sustained the first three charges but did not uphold
the fourth. The agency has not challenged the administrative judge's finding on
the fourth charge and we do not address it further in this decision.

The first charge, conspiracy to counterfeit government checks, accused the
appellant of conspiring with her housemate, a Mr. Loman, to counterfeit three
CCC checks that were eventually deposited into a fictitious checking account
established at the Norwest Bank in Des Moines, lowa, for various amounts
totaling $98,209.00. IAF, Tab 6(4m) (Ex. 1). The agency's second charge
implicated the appellant in a variety of theft crimes carried out with Loman. The
agency alleged that the appellant assisted and facilitated Loman in the burglary of

furnishings from model homes, and computer and other office equipment from
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various businesses in the Kansas City, Kansas area, that she accepted and kept
some of the stolen goods for her personal benefit, and that she later sold stolen
goods to a coworker. Finally, the agency's third charge asserted that the appellant
was AWOL for a four-hour period during which she alleged she was sick. In its
decision letter, the agency concluded that removal was an appropriate penalty
given the seriousness of the sustained misconduct, and the appellant's recent past
disciplinary record involving charges of ethical and financial misconduct. |AF,
Tabs 4, 6(4e).

Following a hearing, the administrative judge rejected the appellant's
affirmative defense of retaliation based on her filing of EEO complaints, and
concluded that the sustained misconduct supported the penalty of removal. The
administrative judge concluded that, although the appellant had twenty years of
service, and her recent annual performance appraisals were excellent, the
seriousness of the misconduct and her past disciplinary record warranted removal.
The administrative judge noted that: the appellant held a high position of trust
with the agency as a GM-14 Chief of Fiscal Operations; the appellant stipulated
that removal was an appropriate penalty in the event that the counterfeiting charge
was sustained, |AF, Tab 12 at 2; the appellant was involved with Loman in the
burglaries and thefts; the appellant later used and sold a stolen printer to a co-
worker; the appellant had a disciplinary record of dishonesty when occupying
another position of significant financial responsibility at the agency; and the
appellant consistently lacked remorse for her actions, |IAF, Tab 25, Initial
Decision (ID) at 52-54.

In her petition for review, the appellant disputes the administrative judge's
findings against her. We find that the appellant's arguments are unsupported and
amount to nothing more than a disagreement with the administrative judge's
findings without a showing of error. See generally Weaver v. Department of the
Navy, 2 M.S.P.R. 129, 133-34 (1980), review denied, 669 F.2d 613 (9th Cir.
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1982) (per curium). We find further that the administrative judge erred in her
analysis of certain charges, but that the error was harmless.
ANALYSIS

Arguments Raised on Petition for Review

(1) Delay in Issuance of Initial Decision

The appellant asserts that she was prejudiced by the administrative judge's
one-year delay in issuing an initial decision in her case. Petition for Review File
(PFRF), Tab 5. The appellant speculates that, because of this one-year delay, the
administrative judge was unable to recall details of the testimony so that she
could make accurate credibility determinations. She also contends that agency's
witnesses were ill-prepared at the hearing and that this alleged deficiency was an
additional factor that hindered the administrative judge in making accurate
findings ayear later. 1d. We find these assertions meritless.

The appellant herself concedes that this proceeding was complex and lengthy.
PFRF, Tabs 1-4. In two requests for extensions of time to file her petition for
review, the appellant states that "[t]his case involves a number of factual and legal
issues which require extensive analysis,” and that the initial decision in this
matter comprised over 56 pages and "thousands of pages of documents, exhibits
and transcripts." PFRF, Tabs 1-4.

While the appellant contends that the delay "reduced the testimony to only the
written record, thereby eliminating the administrative judge's ability to factor
credibility of the witnesses into her analysis," PFRF, Tab 5, the record does not
support this contention. The record in this case was extensively developed and
includes a lengthy hearing transcript, volumes of exhibits, and other submissions
and pleadings that the administrative judge referred to in making her credibility
findings. The appellant's assertion that certain agency witnesses were "ill-

prepared" does not establish that the administrative judge was unable to make
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accurate credibility findings. Thus, the appellant has not shown error in the
administrative judge's credibility findings.
(2) Appellant's Connection with Witness Frost

The appellant alleges that the administrative judge made a factual error
regarding the relationship she had with her chief witness, Mr. Frost, and that this
error tainted the administrative judge's ability to make accurate and unbiased
credibility findings. PFRF, Tab 5. The record shows that Frost was a prison
acquaintance of the appellant's housemate, Mr. Loman. Both Loman and Frost
had extensive records involving convictions for such crimes such as
embezzlement, passing bad checks, and counterfeiting United States currency.
The two became friendly when they were both awaiting trial in a Missouri prison
and later kept up the friendship by mail when they served sentences at separate
federal penal institutions. Loman introduced the appellant to Frost just weeks
after Loman was released from prison. HT, 431-36, 449-55.

The appellant called Frost as a key witness for the purpose of establishing
that Loman's inside contact at the agency for the counterfeiting scheme was not
the appellant but was Loman's father, Mr. Fred Loman. HT, 430-92. With
respect to Frost's testimony, the appellant alleges that the administrative judge
made a critical error by inaccurately describing her relationship with Frost as
having been a "romantic relationship." PFR File, Tab 5 at 6. The appellant
theorizes that this error resulted in the administrative judge's summarily
disregarding all of Frost's testimony, including the critical testimony that it was
Loman Sr., and not the appellant, who served as the inside agency contact for the
counterfeiting operation. 1AF, Tabs 6(4h); ID at 6; HT, 436.

We find this assertion is unsupported. First, the administrative judge did not
characterize the appellant's relationship with Frost as "romantic." The
administrative judge stated that the appellant began a "relationship" with Frost

whom she met through Loman. ID at 6. The appellant does not dispute that she
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met Frost through Loman, or that she had a "relationship" with him at some level
to the point where they remained in frequent contact, including up until the time
of the hearing in this pending matter. HT, 306-08, 545-48.

Second, the fact that the administrative judge found Frost not to be a credible
witness, but did not specifically explain her finding, does not establish that she
did not consider evidence bearing on Frost's credibility. Cf. Marques v.
Department of Health & Human Services, 22 M.S.P.R. 129, 132 (1984) (the
administrative judge's failure to mention all of the evidence of record does not
mean that he did not consider it in reaching his decision), aff'd, 776 F.2d 1062
(Fed. Cir. 1985) (Table), cert. denied, 476 U.S. 1141 (1986). The only evidence
the appellant presents to support this crucial claim to buttress her primary theory
of the case is Frost's multi-layered hearsay statement that, in his discussions with
him, Loman implicated his own father and not the appellant in the counterfeiting
scheme. HT, 436. While hearsay evidence may be considered in an
administrative proceeding, such evidence is not considered in a vacuum without
some logical basis that draws its evidentiary strength from other corroborative
evidence. Borninkhof v. Department of Justice, 5 M.S.P.R. 77, 83-87 (1981)
(assessment of the probative value of hearsay evidence necessarily depends on the
circumstances of each case). Here, the appellant advances no evidence to
corroborate what she presents is her primary theory of the case: that it was
Loman's father and not she who acted as the inside co-conspirator in the check
counterfeiting conspiracy. See Tamburello v. U.S. Postal Service, 45 M.S.P.R.
455, 466 (1990). Nor does other record evidence support such a view. In this
regard, we note that, even though Ilengthy administrative and criminal
investigations were completed in this case, no evidence surfaced to support the
appellant's position. 1AF, Tab 6(4m). Frost himself was unclear about key time
frames for meeting the appellant and participating in various criminal activities

with Loman. He presented testimony that weaves a complicated array of facts and
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circumstances that are corroborated by no one, including the appellant who would
have been the potential beneficiary of such testimony. HT, 477-91.

Finally, there was ample reason to discount Frost's credibility. Like Loman,
Frost had served time in both federal and state prisons for credit card fraud,
passing counterfeit currency, burglary, and forgery. ID at 10 n.3; HT, 449-50.
Moreover, Frost also had sufficient motive to present false testimony at the
hearing. At the time Loman was cooperating with federal law enforcement
officials in connection with the counterfeiting investigation, he implicated Frost
in another counterfeiting scheme by providing authorities with evidence that Frost
gave him sheets of uncut counterfeit currency printed on only one side of the
paper. HT, 444-53. Frost was aware that Loman disclosed his participation in
the separate counterfeiting scheme. At the time he presented testimony at the
Board hearing, Frost had already been convicted and served a prison sentence for
passing counterfeiting currency. |IAF, Tab 6(4h) at 85-99; HT, 444-53.

(3) Burden of Proof on the Sustained Misconduct

The appellant states generally that the agency has failed to meet its burden of
proof because it has not established that she was engaged in the wrongdoing for
which she was accused and that the administrative judge's credibility findings
contain numerous errors. To illustrate this point, the appellant lists a series of 21
guestions that she maintains need to be addressed in order for the agency to meet
its burden of proof. PFRF, Tab 5 at 23-25. The appellant provides no further
elaboration beyond posing these questions. We note that all of these questions
were specifically or generally addressed by the administrative judge in her very
detailed and lengthy initial decision. ID at 23-47. We discern no error in this
regard.

The appellant also asserts generally that all of the administrative judge's
findings must fail because Loman was not, as the administrative judge found, a

credible witness. PFR File, Tab 5 at 22. There is no question that Loman, as a
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recidivist white collar criminal, posed serious credibility problems for the
administrative judge to resolve. This is so because the accusations contained in
the charged misconduct had their genesis in a statement made by Loman to federal
officials following his arrest. He offered this sworn statement as part of his plea
agreement for reduced sentencing. IAF, Tab 6(4m) (Ex. 2). The administrative
judge recognized the limits of Loman's credibility and ruled that she would "not
rely on any statements made to federal agents by Mr. Loman in finding the facts
of this case. ID at 23. Throughout her findings, the administrative judge
examined corroborative evidence meticulously and thoroughly analyzed the
feasibility of the conflicting testimonial assertions. 1D at 2-54. Thus, while the
origin of the accusation can be attributed to Loman, the analysis employed by the
administrative judge to support the findings and conclusions in her initial decision
was based on other corroborative evidence. Accordingly, we find no basis for
disturbing the administrative judge's credibility findings.
(4) Nexus

The appellant also challenges the agency's right to discipline her for off-duty
misconduct regarding the thefts on the basis that there was no nexus established
between the misconduct and her position as a GM-14 Division Chief of Fiscal
Operations. The appellant adds that, since the stolen property at issue here was
not government property, and the charged offenses do not meet the "egregious
circumstances’ test under the Board's decision in Merritt v. Department of
Justice, 6 M.S.P.R. 585 (1981), the charge must be stricken for failure of proof.
PFRF, Tab 5 at 16-18.

While the administrative judge did not make specific nexus findings as to the
stolen property charge, we believe that nexus is evident. The appellant held a
high-level management position in which she was entrusted with oversight of
billions of dollars in agricultural commodity payments each year. The appellant's

off-duty misconduct of facilitating the commission of a crime, accepting and
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using stolen furniture, appliances, and computer equipment in her home, and later
selling a stolen computer printer to an agency employee establishes that the
appellant seriously compromised the trust the agency had in her to function in her
position. See Scott v. Department of Justice, 69 M.S.P.R. 211, 243 (1995), aff'd,
99 F.3d 1160 (Fed. Cir. 1996). We therefore find nexus between the sustained
misconduct of theft and the appellant's position.

(5) Charge of Absence Without Leave (AWOL)

The appellant questions the administrative judge's upholding the charge of
AWOL, but she provides no elaboration on this point. PFRF, Tab 5 at 16. In our
view, the administrative judge's finding on this charge is correct. |IAF, Tab 25 at
46-47. The agency charged that the appellant fraudulently requested and was
granted four hours of sick leave on February 18, 1998, the same day that she
returned a rental truck that Mr. Loman used to burglarize a model home in the
Kansas City area. |AF, Tab 6(4j). The appellant asserted that the sick leave was
legitimate because she "snapped [her] little finger off" and "cracked some bones
in [her] hand." 1D at 47. The administrative judge sustained this charge because
the appellant did not present sufficient medical documentation to support her
assertion. Id. The appellant presents no evidence or argument in her petition for
review to disturb this finding.

(6) Appellant's Affirmative Defense of Reprisal

The appellant reasserts that her removal was motivated by reprisal for her
filing numerous EEO complaints against various supervisors and |nspector
General investigators beginning at the time of her first disciplinary action in 1989,
until the effective date of her removal on January 31, 1994. The administrative
judge correctly found that the appellant provided insufficient evidence to support
this affirmative defense. 1D at 47-52.

The record shows that the appellant filed six EEO complaints relating to

various events surrounding the charged misconduct in this appeal. She filed
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numerous other EEO complaints relating to her 1989 suspension based on
sustained misconduct of manipulating computer records, favoritism to a vendor,
and lying during an official investigation. |IAF, Tabs 6(3), 6(4t), 6(4v), 18. She
named as alleged discriminating officials in these complaints various management
officials and investigative personnel in the agency's Office of the Inspector
General. As acts of retaliation, the appellant points to the action by the Director
of the Kansas City Financial Management Office in placing her on a detail and
later on administrative leave following his receipt of the Inspector General's (IG's)
investigative report pertaining to the counterfeiting and theft charges. She also
alleged that the proposing official based his action on tainted information because
the |G report was produced by individuals who themselves had retaliatory motives
against her. 1AF, Tab 6(4m); PFR File, Tab 5 at 18-22.

The administrative judge found that the appellant's retaliation claims against
the agency's proposing and deciding officials and various investigators involved in
the counterfeiting investigation were unsupported. ID at 47-52. The appellant
contends in her petition for review that the timing of those EEO complaints, the
individuals named in the complaints, and the subsequent actions of those
individuals establishes an inference of discrimination and illegal reprisal for
protected activities. PFR File, Tab 5 at 18-22.}

The appellant substantiates none of these claims. While it is true that the
appellant did file EEO claims against almost every manager in the decision-
making chain and various investigators on the IG staff, there is no additional
evidence of retaliation in the record. To prevail on her retaliation defense, the
appellant would have had to prove that the entire IG investigation into her

criminal and ethical misdeeds was a setup, that the agency's reliance on the IG's

! The appellant withdrew her affirmative defense of sex discrimination prior to hearing. 1AF,
Tab 12.
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"poisoned report” to remove her was erroneous, and that her post-crime detail and
later placement on administrative leave amounted to retaliation. See Dorsey v.
Department of the Air Force, 78 M.S.P.R. 439, 449-50 (1998). The appellant
points to no specific evidence to support any of these claims.

Analysis of Criminal Charges |n Removal Action

Although we discern no error in the administrative judge's credibility findings
on the sustained misconduct, we find that she nonetheless erred in her analysis by
not first identifying the aspects of those charges that are criminal in nature and
then analyzing the record evidence to determine whether the agency established
the requisite elements of those offenses. See King v. Nazelrod, 43 F.3d 663, 665-
67 (Fed. Cir. 1994); Peck v. Department of Defense, 75 M.S.P.R. 244, 248-49
(1997), aff'd, No. 98-3-8- (Fed. Cir. Dec. 14, 1998) (Table). Because the record
is fully developed on the two sustained charges involving criminal offenses,
however, we find no need to remand the case for additional proceedings.

In identifying criminal charges in an adverse action case, the Board first
examines the charge or charges and supporting specifications to ascertain whether
the agency is charging an employee either directly or indirectly with criminal
misconduct. See LaChance v. Merit Systems Protection Board, 147 F.3d 1367,
1371 (Fed. Cir. 1998). To the extent that an agency has not made this issue clear
in its proposal notice, the parties are encouraged to work with the administrative
judge during the prehearing phase of the proceeding to reach stipulations on this
threshold issue. Administrative Judges' Handbook, Chapter 9: Prehearing and

Status Conferences. Barring an agreement on this matter through stipulation, the
administrative judge will then construe the charge in a manner consistent with the
specifications supporting the charge and with any record evidence or legal
authority that may provide guidance toward reaching a logical construction of the
charge. See King v. Nazelrod, 43 F.3d at 665.
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Where a charge has been identified as a criminal offense, the elements of that
offense must be identified and enumerated so that an evidentiary framework is
established for proof of the charges. See id. To the extent that the elements of
the criminal offense are not set forth, the administrative judge will ook to the
most closely analogous case precedent, or criminal law, rule or regulation as
guidance. Finally, after the criminal offense and elements have been identified,
the administrative judge will analyze the evidence of record to determine whether
the agency has met its burden of proof on the charged misconduct. Seeid.

Identification of Criminal Chargesin this Case

In the present case, the parties stipulated to two charges at issue here: (1)
whether the appellant conspired to commit counterfeiting of government checks;
and (2) whether the appellant assisted, facilitated, accepted, and kept stolen goods
as specified in the notice of proposed removal. IAF, Tab 12. Nonetheless,
because the administrative judge did not specifically identify these two charges as
criminal and further identify the corresponding elements to these two criminal
charges, we must do so here. Those charges are conspiracy to counterfeit and
theft.

(1) Conspiracy to Counterfeit

In the portion of the first charge sustained by the administrative judge, the
agency alleged "that the appellant actively conspired with John Christopher
Loman, a person previously convicted of counterfeiting, to counterfeit Commodity
Credit Corporation (CCC) checks, and committed specific acts in furtherance of

that conspiracy...." |AF, Tab 6(4e), (4j). This charge was based on the agency's
assertion that the appellant conspired with Joseph Arbeiter, a GS-5 Microfilm
Technician at the agency, and Loman, the appellant's housemate. In the 12
specifications supporting this charge, the administrative judge sustained the
overall charge on the basis of 5 specifications -- specifications 3, 6, and 11 in

their entirety, and specifications 5 and 7 in part. 1D at 23-39. The administrative
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judge concluded that the five sustained specifications established that the
appellant engaged in specific acts with Loman in furtherance of the conspiracy to
counterfeit the CCC checks. Id. The agency brought the charge following an
extensive criminal investigation into the counterfeiting scheme. Among other
findings, the investigation concluded that the appellant, Loman, and Arbeiter were
involved to varying degrees in the counterfeiting scheme that culminated in
Loman's cashing three counterfeit checks at the Norwest Bank in Des Moines,
lowa, netting proceeds to him of $98,209.00. IAF, Tab 6(4m).

Under these circumstances, we find that the elements of the crime of
conspiracy to counterfeit checks of the United States government requires an
evidentiary showing that the appellant intentionally entered into an agreement
with Loman to commit the illegal act of counterfeiting United States Government
checks and to commit specific acts in furtherance of accomplishing the
counterfeiting scheme as set forth in the sustained specifications. See BLACK'S
LAw DICTIONARY 382-83 (4th ed. 1968) (conspiracy is defined as an agreement
between two or more persons to commit an illegal act and the commission of acts
in furtherance of accomplishing the illegal act or objective); 18 U.S.C. § 371
(Conspiracy to Commit Offense or to Defraud United States--if two or more
persons conspire either to commit any offense against the United States, or to
defraud the United States, or any agency thereof in any manner or for any
purpose, and one or more of such persons act to effect the object of the
conspiracy, each shall be fined not more than $10,000 or imprisoned not more
than five years, or both); 18 U.S.C. 8471 (Counterfeiting and Forgery,
Obligations or Securities of United States--whoever, with intent to defraud,
falsely makes, forges, counterfeits, or alters any obligations or other security of
the United States shall be fined under this title or imprisoned not more than
fifteen years, or both); 18 U.S.C. § 8 (definition of "obligation,"” as used in 5

U.S.C. 8 471, includes counterfeit United States Treasurer's check).
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(2) Theft Crimes (Facilitating Burglary, Acceptance and Use of
Stolen Property, and Sale of Stolen Property to Co-Worker)

The agency based the second charge that the administrative judge upheld on
the appellant's involvement with Loman in a burglary scheme in which Loman
burglarized model homes and businesses of furniture, appliances, and office and
computer equipment. The agency charged that the appellant "assisted in and
facilitated the theft of goods, accepted and kept the stolen goods for [her]
personal benefit, and sold stolen goods to a coworker." I1AF, Tab 6(4e), (4),
Proposal Notice at 5. On the basis of the charge and specifications, as well as on
the investigative evidence upon which this charge was based, we find that the
agency intended to charge the appellant with criminal theft.

Accordingly, the agency has the burden of proving the elements of this
criminal offense, that is, that the appellant intended to permanently deprive the
rightful owners of possession and use of their property. King v. Nazelrod, 43
F.3d at 665-67. While we are mindful of the subtle differences in the varying
elements that constitute separate theft crimes under state criminal codes, see, e.g.,
Kansas Statutes Annotated, 8 21-3702, et seq., Article 37, Crimes Against
Property, we believe that for purposes of analyzing the elements in this adverse
action case, the operative elements of the theft crimes charged here -- assisting in
the burglary of model homes and computer equipment as an accessory, knowingly
receiving and using stolen goods to furnish her home, and knowingly selling
stolen goods to a co-worker -- required the agency to show that the appellant had
knowledge of Loman's theft operations and that her involvement in various phases
of this operation evidenced an intention to permanently deprive the rightful
owners of their property. King v. Nazelrod, 43 F. 3d at 665.

Agency's Proffered Evidence of Criminal Charges

The evidence presented by the agency to support the sustained criminal

misconduct in the first and second charges is based first on the sworn statement of
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Loman offered as part of a reduction in his criminal sentence and is thereafter
based almost entirely on circumstantial or indirect proof. In addition, the record
contains evidence of prior disciplinary actions and criminal convictions
attributable to the primary perpetrators of the sustained misconduct -- the
appellant, Loman, and Arbeiter -- which may be weighed along with the agency's
circumstantial proof. See Hawkins v. Smithsonian Institution, 73 M.S.P.R. 397,
403 (1997), citing Carrick v. U.S. Postal Service, 67 M.S.P.R. 280, 283, aff'd, 69
F.3d 555 (Fed. Cir. 1995) (Table); Smith v. U.S. Postal Service, 69 M.S.P.R. 420,
425 (1996). It is these three sources of evidence -- Loman's sworn statement,
other circumstantial proof, and the prior criminal convictions and the appellant's
prior disciplinary record -- that the agency relies on to support the charges at
issue.

(1) Loman's Sworn Statement

The agency's charges are based in large part on a sworn statement offered by
the regional agency 1G investigators while Loman was serving his federal prison
term related to his conviction on the instant counterfeiting charges. |AF, Tab
6(4m). Loman offered the statement as part of an earlier plea agreement he made
with federal authorities in exchange for consideration of a reduction in his federal
and state criminal sentences. Id. at 3-4. Loman pled guilty to one count of
violating 18 U.S.C. § 472 of the federal conspiracy statute in exchange for a
recommendation to the sentencing judge that he receive a two-level reduction in
his sentence and that he cooperate with law enforcement officials regarding the
details of his criminal activities. |AF, Tab 6(4i) at 46-55. The court accepted the
plea agreement and sentenced Loman to 41 months in prison that represented a
three-level downward adjustment of his sentence. |AF, Tab 18, Ex. N.

In her initial decision, the administrative judge characterized Loman as a
"tall, charismatic sociopath fifteen years [the appellant's] junior." ID at 2. She

went on to note with respect to his credibility that "Mr. Loman is a known



135

136

16

sociopath, whose statements implicating the appellant were given in the hope of
obtaining a downward departure. | therefore do not rely on any statements made
to federal agents by Mr. Loman in finding the facts of this case." ID at 23. We
find that the administrative judge erred in stating that she was totally rejecting
Loman's sworn statement, and, in fact, she did not.

The administrative judge's characterization of Loman as a sociopath does not
provide an independent basis for disregarding his statement entirely. The
appellant provided medical evidence that Loman was diagnosed as having an anti-
social or sociopathic personality disorder (sociopath) in 1988. |AF, Tab 6(4i) at
57; Tab 18, Ex. MM. The appellant testified extensively that, although she was
unaware of Loman's condition at the time, she later discovered a series of lies and
fabrications that she apparently believed at the time but would now be explained
by his psychological condition. HT, 296-301.

First, the agency presented the testimony of the Special Agent in Charge of
the Kansas City Office of the United States Secret Service. Special Agent
Douglas Buchholz testified that, during the series of investigative interviews he
conducted with Loman, he was aware that Loman had been previously diagnosed
with some type of anti-social personality disorder, but that this factor did not
change his ultimate conclusion that Loman was telling him the truth regarding the
counterfeiting conspiracy. HT, 59-64. Buchholz went on to point out that he had
26 years of experience as a federal criminal investigator, and that in every
criminal case the investigator is placed in the position of trying to corroborate the
information that is obtained from criminals. He testified that throughout his
career he has dealt with liars and sociopaths and that he knows when people are
lying to him. He concluded that Loman was telling him the truth regarding the
counterfeiting conspiracy. Id. As an example of Loman's reliability for telling
the truth, Buchholz testified that, since Loman's incarceration, he has cooperated

in two prison gang investigations that ultimately lead to information from which
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successful prosecutions were based. Buchholz also added that Loman's
cooperation and assistance lead to the conviction of his former prison
acquaintance, Chad Frost, for passing counterfeit U.S. currency. HT, 22-23, 29-
30.

Second, sworn statements offered as part of a plea bargain agreement have
been held to constitute non-hearsay if there are other circumstantial guarantees of
trustworthiness. See Rule 803 (24) Federal Rules of Evidence (a statement is
"non-hearsay" if it is not specifically covered by other general hearsay exceptions
but having equivalent circumstantial guarantees of trustworthiness if a court
determines that: (a) the statement is offered as evidence of a material fact, (b) the
statement is more probative on the point for which it is offered than any other
evidence which the proponent can procure through reasonable efforts; (c) the
general purpose of these rules and the interest of justice will best be served by
admission of the statement as evidence; and (d) the opposing side has had a fair
opportunity to examine and refute the statement). We find in the record before us
that there are other circumstantial guarantees of trustworthiness. Here, Loman's
extensive sworn statement provided federal investigators with what amounted to a
map of his various criminal activities that were later independently corroborated.
As noted extensively in this opinion, the appellant was involved in some of these
activities that were independently corroborated. Thus, we find that Loman's
sworn statement may also be relied on as non-hearsay evidence.

Finally, we note that the administrative judge's summary finding that rejects
Loman's statement is inconsistent with her subsequent findings on the charged
misconduct. Throughout her analysis of the charges, the administrative judge
weighs the evidence against allegations made by Loman in his sworn statement.
Loman's statement provides detailed explanations of his criminal activities that

are repeatedly corroborated by record evidence. Accordingly, we find no basis to
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discount Loman's sworn statement in its entirety and will consider it along with
the agency's other evidence.

(2) Circumstantial Proof

When direct evidence to support a given charge is absent, circumstantial
proof may be offered to establish the charge if such evidence makes any fact of
consequence more or less probable than it would be without the proffered
circumstantial proof. WIGMORE ON EVIDENCE, Section 38, V. 1-A (1983). While
circumstantial evidence may be used to meet the agency's burden of proof, care
must be taken to insure that the fact to be proved is supported by a preponderance
of the evidence, and that the inferences drawn from the circumstantial evidence
depends on the strength of that evidence. Smith v. U.S. Postal Service, 41
M.S.P.R. 70, 76 (1989), aff'd, 918 F.2d 185 (Fed. Cir. 1990) (Table), citing
Naekel v. Department of Transportation, 782 F.2d 975, 978 (Fed. Cir. 1986), and
Delessio v. U.S. Postal Service, 33 M.S.P.R. 517, 519 (1987), aff'd, 837 F.2d
1096 (Fed. Cir. 1987) (Table). When there is no significant contrary proof,
circumstantial evidence can constitute proof by preponderant evidence. Smith v.
U.S. Postal Service, 69 M.S.P.R. 420, 425 (1996). In the present case, we find
that the appellant has not offered significant contrary proof to rebut the agency's
strong circumstantial evidence in support of the conspiracy and theft charges.

(3) Proof of Prior Convictions and Disciplinary Actions

In evaluating the evidence of record, we find that the agency's circumstantial
proof takes on added strength when considered with other evidence that bears on
the appellant's capacity to tell the truth. Character evidence can be relevant if the
proffered evidence has some direct relevancy to the charges. Under the Federal
Rules of Evidence, the credibility of a witness may be impeached with evidence
of a prior felony conviction of that witness. See Rule 609(a)(1), Fed. R. Evid,;
Green v. Bock Laundry Machine Company, 109 S. Ct. 1981, 1983 (1989).

Moreover, extrinsic proof of prior misconduct pertaining to a witness's capacity to
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tell the truth may be presented to impeach the credibility of that witness.
Hawkins v. Smithsonian Institution, 73 M.S.P.R. 397, 403 (1997), citing Carrick
v. U.S. Postal Service, 67 M.S.P.R. 280, 283, aff'd, 69 F.3d 555 (Fed. Cir. 1995)
(Table).

In this regard, the Board has before it evidence of the prior convictions of
Loman and Arbeiter, and a 1989 disciplinary action sustained against the
appellant for dishonest conduct in the discharge of her official duties. This
evidence may be considered as part of proof of the charges. Here, the record
includes evidence of Loman's prior convictions for felonies, including the
commission of robbery, burglary and various financial crimes such as
counterfeiting. IAF, Tab 6(4h) at 46-55; (4m) (Ex. 2 at 6-10, 162-164); Tab 18,
Exs. J-N. In the case of Arbeiter, the record contains evidence of his conviction
for perjury for lying before a grand jury in connection with testimony he
presented about his role in the counterfeiting conspiracy that forms the basis for
the instant action. 1AF, Tab 6(4a), (4b). Finally, the record contains evidence of
the appellant's 1989 suspension for the sustained misconduct of making false
statements, manipulating computer records of grain inventories, and accepting
gratuities from interested parties. |AF, Tab 6(4t), (4u), (4v), (4w).

Accordingly, we will evaluate the agency's proof on the basis of record
evidence that includes Loman's sworn statement, other direct and circumstantial
proof, and evidence pertaining to the criminal convictions and evidence pertaining
to the appellant's prior disciplinary record as it relates to the charged misconduct,
as well as to the criminal convictions of Loman and Arbeiter.

Analysis of Agency's Proffered Evidence of Criminal Char ges

(1) Conspiracy to Counterfeit Charge

In his sworn statement, Loman painted a detailed picture of the counterfeiting
conspiracy. IAF, Tab 6(4m) at 14. He explained that, during his prison stay, he

came across an article from the November 1989 issue of FORBES MAGAZINE that
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described the use of computer equipment to produce counterfeit checks. Shortly
after his release from prison in June of 1991, Loman attended a gathering at an
area restaurant with Department of Agriculture employees and was seated
adjacent to the appellant and Joseph Arbeiter, the GS-5 Microfilm Technician
who worked at the agency and was friendly with the appellant. During that meal,
Loman said, Arbeiter provided him with a detailed explanation of his duties in
archiving processed CCC checks. According to Loman, the conversation between
the three progressed and lead into a discussion of the weaknesses in the agency's
check reconciliation system. Loman said that he realized at this point in the
discussion that there were so many discrepancies in the agency's reporting
methods that they unwittingly created an environment that was "basically begging
for abuse, you know, for counterfeiting or some other type of fraud." Id. at 19.
Loman said that Arbeiter went on to add that, if the canceled CCC checks did not
go through his archiving system, and were lost or otherwise destroyed, the agency
would have no record of the check ever having been processed. Id. at 21. Thus,
Loman explained, if Arbeiter "removed a check prior to it being imaged, there
would really be no record of it ever having been processed.” Id. at 21.

In the weeks and months that followed, Loman said that he and the appellant
had periodic discussions about the feasibility of counterfeiting CCC checks.

[S]he told me that the government had written off, like, 20, 30,
40 million [dollars] worth of checks and accounts, you know,
records that it couldn't verify, that it couldn't account for. And, you
know, she felt that, especially since Joe was going to remove the
checks, that there was a substantial likelihood that the checks that
we were passing or that | was passing, we worked on together, that
they were going to fall through the cracks in that way, especially
since we had a certain amount of control over what happened to
them.

Id. at 32. Loman said that conversations of this sort continued with both the
appellant and Arbeiter while he assumed the responsibility during the day to

research the type and availability of paper as well as other materials and
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technology needed to produce a counterfeit check. He said that he gathered
additional information at the local library and even toured the local Federal

Reserve Bank to gain further insight on the process. Id. at 32-33.

(a) Purchase and Later Sale of Computer Scanner
(Sustained Specification 3)

145 In sustained specification 3 of the conspiracy charge, the agency charged
that, at some point in August or September of 1991, the appellant purchased a
computer scanner and imaging software from COMP USA with full knowledge
that Loman would utilize this equipment to counterfeit the CCC checks. The
agency charged further that the appellant sold the equipment on consignment
shortly after she learned of Loman's arrest in the Fall of 1992 on criminal charges
related to the counterfeiting scheme. |1AF, Tab 6(4)) at 1-4.

146 Loman elaborated on the purchase of the scanner in his sworn statement. He
explained that the FORBES article from which he derived the counterfeiting idea
utilized a high quality optical scanner to obtain an image of the check on the
computer. |AF, Tab 6(4m), (Ex. 2 at 94-95). He said that, after doing some
research on scanners, he and the appellant went to COMP USA to purchase the
scanner, and that the appellant paid for the scanner with her personal check. Id.
at 95. Loman said that the appellant was fully aware that the scanner would be
used for their counterfeiting scheme when she purchased it. 1d. at 108-09.
Loman selected the Epson ES-300-C Color Optical Scanner because he thought it
had a high enough resolution to counterfeit "just about anything," including the
planned counterfeit CCC checks. 1d. at 97. He said that he thought this type of
scanner was necessary for counterfeiting because "the guy [in the FORBES article]
used an optical scanner." Id. at 94. When he later realized the scanner would
not produce the necessary quality to counterfeit the checks, he purchased a
sophisticated computer from Sears. Loman said that he paid for the computer

with a forged check from a checking account he opened up at a local bank by
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using a counterfeited birth certificate and social security card as false
identification. Id. at 104-07, 09. He said that the appellant was present with him
when he made this transaction and was undoubtedly aware that he was paying for
the computer with a forged check that did not have his name on it.

Loman said further that, following his arrest, the appellant told him she
wanted to sell the scanner. He said that he researched the computer resale market
and recommended that she take it to a computer consignment shop. Id. at 99-103.
She later followed his recommendation and consigned the computer at such a
shop.

The appellant acknowledged that she purchased the scanner but denied that
she intended to use it to assist Loman in the counterfeiting plan. HT, 416-26.
The appellant contended that she purchased the scanner to start to her own
desktop publishing business with Loman and his mother. The idea, according to
the appellant, was to produce resumes and government employment applications.
She testified that the desktop publishing business never got off the ground
because the scanner did not have the technical capability to add and delete text
and photographs to or from a scanned-in document. HT, 421-22; PFRF, Tabs 5,
9-10.

The appellant stated that she called Loman after he moved out of her home
and told him that she wanted the scanner back because he had loaned it out to a
friend. She explained that she wanted to sell the scanner to raise money for her
mounting legal bills. HT, 417. The appellant stated that she took the scanner to
a computer resale shop called, "The Computer Garage," but cannot recall whether
she told the computer representative that she was selling it because she needed to
buy more sophisticated equipment to upgrade her desktop publishing business.
HT, 416-17, 423.

The administrative judge found that there was preponderant evidence to

conclude that the appellant intentionally purchased the computer equipment for
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the purpose of furthering a counterfeiting conspiracy and not to advance her
desktop publishing business. 1D at 26-28. We agree and conclude in addition
that the appellant's purchase of the scanner amounted to a separate act in
furtherance of the counterfeiting conspiracy.

First, we find incredible the appellant's assertion that she purchased the
scanner for the purpose of starting a desktop publishing business. HT, 42-23.
There is no corroboration for this assertion and the agency's circumstantial
evidence indicates otherwise. The appellant asserted that she devised the idea of
starting a desktop publishing business as a means to provide Loman with a
legitimate source of employment following his release from prison and that both
Loman and his mother were very receptive to this idea.

Neither Loman nor his mother support this view. Loman made no mention of
any plan to start a desktop publishing business in his sworn statement to federal
authorities, but reiterated that the only impetus for purchasing the scanner was to
carry out the scheme he read about in the FORBES article on desktop
counterfeiting. 1AF, Tab 6(4m) (Ex. 2 at 94-97). Moreover, Loman's mother
testified in a civil proceeding that, during the summer of 1991, around the same
general time that the scanner was purchased, she and her husband and son spent a
considerable amount of time at the appellant's home, performing various
household maintenance tasks for which they expected to be paid. 1AF, Tab 18 Ex.
GG at 42-66. She testified at length concerning various odd jobs performed
mostly by her husband, such as painting the appellant's house, landscaping her
yard, performing emergency plumbing work on a leaking basement pipe, and
completing tile work in one of the bathrooms of the appellant's home. Id. Yet,
there was no mention of starting up a desktop publishing business even though
this would constitute yet another potential business venture for the Lomans.

Moreover, there is no evidence that even the most basic steps were taken to start
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this business, such as the presence of other equipment that would develop this
business or the solicitation of prospective clients.

Second, we find that the appellant's association with a convicted counterfeiter
at the time she purchased the scanner further erodes her claimed reason that the
purchase was solely to start a desktop publishing business. Loman stated that he
researched the type of scanner he would need for the counterfeiting scheme and
that he decided on the model that the appellant ultimately purchased for him when
the two were at COMP USA. He states that he told the appellant that he needed a
high-resolution scanner that would scan "just about anything,” and that the
appellant fully understood at that point that the equipment would be used in
conjunction with a computer for the purpose of producing counterfeit CCC
checks. |AF, Tab 6(4m) (Ex. 2 at 96-97). Loman also made clear that the
appellant was fully aware that he was sent to prison for counterfeiting federal
currency. ld. at 23-24.

At the time the appellant and Loman purchased the scanner, Loman had only
been out of federal prison a few months, having just completed a three-year
sentence for counterfeiting currency. The personal relationship between the two
had progressed to the point that Loman was living at the appellant's house. The
appellant states that she knew very little about the circumstances surrounding
Loman's incarceration and would have presumably not have made the connection
between purchasing a highly sophisticated scanner and Loman's counterfeiting
past. The appellant testified variously that Loman's parents told her that he had
gotten into some kind of trouble for hanging around the wrong crowd, that Loman
had gotten into trouble for "trying to copy something,” and that Loman had been
prosecuted for unlawful flight to avoid prosecution. HT, 295-96, 537-38.

In our view, the appellant's denial that she had more complete knowledge of
Loman's criminal history in counterfeiting is simply not credible. |AF, Tab 6(4m)

(Ex. 2 at 162-64). The appellant describes her relationship with the Loman family
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as "very, very, close friends for about five, six years" at the time Loman
completed his federal counterfeiting prison sentence. HT, 407-08; |AF, Tab 18,
Ex. GG at 66-67. She testified that she was close to both Loman parents, that
Loman's father had represented her in numerous EEO complaints that she had
filed against the agency in connection with her first disciplinary action, and that
Loman's mother frequently confided in her about the many problems she and her
husband had with Loman and his sister. HT, 408. The record shows that, when
Loman's sister was released from prison following completion of her sentence, the
appellant hosted her at her home for a two-week period. 1AF, Tab 6(4m) (Ex. 2b
at 3).

Moreover, the appellant had extensive contact with Loman in the year
preceding his release from federal prison. During that period, the appellant had
extensive telephone contact with Loman, the two regularly corresponded by mail,
the appellant sent him $250.00 when he was detained at the Oxford Federal
Correctional Institution, assisted him in opening an outside personal bank account
so that prison authorities would not have exclusive control over his finances, and
visited him during his incarceration. HT, 403; IAF, Tab 6(4m) (Ex. 2c at 3). In
the Spring of 1991, just weeks before completion of his federal prison sentence,
the appellant took the initiative to post a bond of $4,500 to insure Loman's release
on state burglary charges following completion of his federal counterfeiting
sentence. HT, 402-06. Loman stated that he could only obtain release from
federal prison if he posted a $75,000 bond to guarantee his whereabouts during
the pending state criminal charges. He stated that the appellant put up $4,500 and
there was no understanding that it was a personal loan to him to be repaid, and
that he himself obtained a loan from the bondsman for the remaining $3,000 that
he then paid back in monthly installments in the following year. IAF, Tab 6(4m)
(Ex. 2 at 9-12).
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The appellant again claimed that she was unclear about the specific reason
for Loman's state detention bond and that all she could recall was that it was
"some kind of deal for a non-appearance [for a traffic ticket]." HT, 402. She
testified further that the Lomans had approached her about a loan for the bond and
that it was understood that she would be paid back. HT, 405.

We find the appellant's stated knowledge of her involvement in posting
Loman's state bond to be particularly untrustworthy. Although the appellant
asserts that the bond was merely a personal loan to the Loman family that she
agreed to only at their request, she provides no evidence to corroborate this
version of the truth. The appellant paints a picture of herself as a very bright and
successful businesswoman who would not, in our view, enter into such a personal
financial arrangement without knowing more about the specific details of the
incarceration and evidence of repayment terms. HT, 283-88. The appellant
presented no such evidence of repayment terms or that she took any action to
recover the money from the Lomans. Indeed, one year later when the Lomans
successfully sued the appellant in a civil action for painting services performed on
her house, the appellant presented no evidence to support a counterclaim for
repayment of the alleged loan. HT, 407-08; IAF, Tab 18, Ex. GG at 97, 101-02.
On the contrary, Loman's mother testified in that proceeding that it was the
appellant's idea to post the bond, that the appellant made all of the arrangements,
that there was never any discussion that either she or her husband considered it a
loan from the appellant, and that Loman paid back the bondsman over a period of
ayear following hisrelease from prison. IAF, Tab 18, Ex. GG at 51-58.

The appellant raises numerous possibilities for why her purchase of the
computer scanner was for legitimate purposes. that she would never have
attempted to sell incriminating evidence but would have simply destroyed the
scanner; that she sold the scanner to raise money for her legal defense and not to

sell incriminating evidence; and that her purchase of the scanner is irrelevant to
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the counterfeiting charge, in any case, because Loman did not use the scanner to
carry out his counterfeiting operation. PFRF, Tab 25 at 9-11. The administrative
judge considered these points and properly rejected them as unsupported. 1D at
27. She concluded that the ultimate use of the scanner does not substantially
change the weight of other factors supporting the specification that the appellant
bought the scanner at the time with knowledge that Loman would use it to launch
his counterfeiting scheme. That the scanner was later determined by Loman to be
useless in this endeavor does not, in our view, alter the fact that the appellant
bought it for this purpose.

Accordingly, we agree with the administrative judge that the appellant's act
of purchasing the computer scanner and imaging software equipment constituted
an act in furtherance of the conspiracy to counterfeit CCC checks.

(b) The Magnetic Ink Toner (Sustained Specification 5)

In sustained specification 5, the agency charged that the appellant knew in
early 1992 that Loman purchased and had delivered to her home a package
containing magnetic ink toner and other items used in counterfeiting the CCC
checks, and that this knowledge constituted a separate "act" in furtherance of the
conspiracy. The administrative judge sustained that portion of the specification
pertaining to the magnetic ink but not as to the other items. 1D at 29-30. We note
that the connection between the ink and the appellant's earlier purchase of the
scanner is crucial to understanding the agency's theory of the appellant's
knowledge of the delivery and use of the ink. The agency asserts in this
specification that it was only after discovering that the scanner would not work in
producing counterfeit CCC checks that Loman abandoned the "FORBES
MAGAZINE" and decided to move to the alternative plan of utilizing more
conventional counterfeiting methods that involved the use of the magnetic ink
toner. The crux of the agency's claim under this specification then, is that the

appellant understood the significance of first utilizing the scanner and later the
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magnetic ink as a fallback method for counterfeiting the CCC checks. IAF, Tabs
6(1), 22.

Loman stated that, over a period of months, he and the appellant had frequent
conversations pertaining to his progress in collecting the knowledge and materials
necessary to accomplish the counterfeiting scheme. Among the items discussed
was the need for a quantity of magnetic ink that Loman stated he ordered and had
delivered to the appellant's home. He states that the appellant was aware of this
delivery and its intended purpose. |AF, Tab 6(4m) (Ex. 2 at 40-41).

Federal investigators testified that the discovery of the magnetic ink shipment
to the appellant's home in March 1992 served as a key break in uncovering the
counterfeiting scheme. HT, 11. Special Agent in Charge Buchholz testified that
his office received a report from the local police department that an Indiana firm
had sent some magnetic particle black ink to the appellant’'s address but that the
firm had not been paid for it by the individual living at this address. HT, 8-10,
17, 35, 70-71. Buchholz testified that his office immediately pursued this lead
because this type of ink is commonly used in counterfeiting currency. Id. at 10.
After further investigation revealed that Loman was living at that address, that
this was the same Loman who had a previous counterfeiting conviction, and that
the house was owned by an employee of the Department of Agriculture, a
surveillance team was set up to monitor their activities over the next few months.
By the middle of June 1992 the Secret Service was alerted to the possibility of the
three suspicious CCC checks that were cashed through the Norwest Bank in Des
Moines, lowa. HT, 8-17. After obtaining the canceled checks, the ink on the
three counterfeit checks was later determined through laboratory tests to be the
same ink sent to the appellant's house by the Indiana firm that originally reported

nonpayment of the order to the local police. HT, 17.
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The appellant denies that she had any knowledge that the magnetic ink was
delivered to her house or that she was familiar with its use. IAF, Tab 6(4h) at 15.
We find, as the administrative judge did, that her denial is simply not credible.

The appellant testified that she lives at the address at which the magnetic ink
was delivered. HT, 282. As we concluded in the preceding section, the appellant
purchased a highly sophisticated scanner with knowledge that Loman would use it
to produce the counterfeit CCC checks. Loman stated that he thought at the time
that the optical imagery method for counterfeiting detailed in the November 1989
FORBES article was the method they would follow to produce counterfeit CCC
checks. After initial test attempts with the scanner did not produce the necessary
resolution quality for a satisfactory counterfeit, Loman stated that he had to drop
the scanner approach and move to more traditional methods for producing the
checks. This method required the use of the magnetic ink that Loman ultimately
mail-ordered from the Indiana company.

In our view, other events occurring in the appellant’s life at the time Loman
had the magnetic ink delivered to her home make it more likely than not that she
was aware of the delivery as charged and that she was aware that the magnetic ink
would be used to produce counterfeit checks. As previously noted, several
months before the magnetic ink delivery, the appellant knowlingly purchased an
expensive and sophisticated scanner because she and Loman thought at the time
that this device was a necessary tool in carrying out their check counterfeiting
scheme. I|AF, Tab 6 (4m), (Ex. 2 at 94-95, 97, 108-109). During this same
general time period, the appellant’s home warehoused Loman’s stolen computer
and office equipment and she was furnishing her new home with items that were
later determined to be burglarized by Loman from area model homes. |AF, Tab 6
(4m) (Ex.2 at 112-117); Tab 6 (4n, 40). HT, 368-370, 519-20. Finally, the
appellant, Loman and Arbeiter were also very active during this same time period

identifying and exchanging copies of “speciment” checks for use in furthering the
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counterfeiting scheme. |AF, Tab 6 (4a-b,4i, 4m). This evidence, and the absence
of any evidence confirming the appellant’s denial, supports the administrative
judge’s finding that the appellant, more likely than not, was aware of the delivery
of the magnetic ink to her home. ID at 30.

Thus, we find that the circumstantial evidence presented supports the
administrative judge's finding that magnetic ink was delivered to the appellant's
home and that this act constitutes a separate act in furtherance of the conspiracy
to counterfeit the CCC checks.

(c) The First Specimen Check (Sustained Specification 6)

In sustained specification 6, the agency asserted that, in the Spring of 1992,
the appellant arranged for Loman to pick up a specimen CCC check from
Arbeiter. The agency charged that the appellant facilitated a meeting between
Loman and Arbeiter so that Loman could obtain a specimen check to use as a
model for counterfeiting a CCC check. The agency contended further that the
appellant participated in this activity with full knowledge that Loman would use
the check as a model to produce a counterfeit CCC check. The appellant denied
that any of this activity occurred. The administrative judge sustained this
specification on the basis that the appellant had frequent contact with Arbeiter at
his workstation and that she was seen by agency witnesses on one occasion with
Loman at Arbeiter'swork area. ID at 31. We agree.

Loman again offered very rich details in his sworn statement concerning how
he obtained the first specimen check. He stated that, just two months after he was
released from prison, he joined the appellant and Arbeiter at a gathering of other
agency employees at an area restaurant to discuss plans for an agency summer
picnic. |IAF, Tab 6(4m) (Ex. 2 at 15, 18-24). He states that it was during this
gathering that he first met Arbeiter, who engaged Loman and the appellant in a
detailed description of his duties in archiving canceled CCC checks. At some

point after this event, Loman states that the appellant asked him if he could
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counterfeit a CCC check and he told her that he could counterfeit almost anything.
On a periodic basis in the months that followed the two had numerous discussions
about the processing of CCC checks, including the appellant's detailed description
of the abuses and discrepancies of the CCC check system. Id. at 16, 26-28.
Loman stated that the appellant "already had the vast majority of the information
that we would require, and she was, like, a wealth of that information, you know."
Id. at 32.

At some point during these discussions, it was decided that an original
canceled check would be needed to serve as a model and that Arbeiter was the
person to play the role of removing the original canceled check before it was
archived. During the first few months of 1992, Loman states that he, the
appellant, and Arbeiter met frequently to discuss the plan, usually at area
restaurants and bars. 1d. Agency investigators corroborated that the three were
frequently seen together at one such establishment. IAF, Tab 6(4m) (Ex. 48). It
was during these meetings that the plan solidified between Loman, the appellant,
and Arbeiter to have Arbeiter pass Loman the check. IAF, Tab 6(4m) (Ex. 2 at
34-37, 39-40). At some point in April 1992, Loman stated that the appellant made
arrangements for Loman to pick up the check from Arbeiter at his office. Id. at
52. Loman stated that he appeared at Arbeiter's office at a prearranged time and
Arbeiter handed him a white envelope containing the canceled check. 1d. Loman
then departed, armed with a crucial tool for advancing the counterfeiting
conspiracy.

The appellant denies that any such activity occurred. Arbeiter acknowledged
to agency investigators that he did provide detailed information to Loman
regarding his duties and responsibilities, but only because he took pride in his
work and not to facilitate Loman's education on the interworkings of CCC check
processing. |AF, Tab 6(4m) (Ex. 18). Arbeiter produced a training guide dated
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February 24, 1991, that details the various steps and responsibilities involved in
microfilming processed CCC checks. IAF, Tab 18, Ex. HH.

There is again no direct evidence that the appellant facilitated a meeting
between Loman and Arbeiter for the purpose of Loman's picking up a canceled
CCC check that was later used as a model for his counterfeited check. Nor is
there evidence of the specimen check in question. Nonetheless, we find the
combined preponderant evidence sufficient to sustain this specification.

First, we view the absence of the disputed canceled CCC check as an
inconsequential flaw in the agency's proof of this specification. As noted, the
agency's system for archiving canceled checks did not provide for strict
accountability of the actual paper check once it was numbered, microfilmed,
boxed up with approximately 100,000 other canceled checks, and shipped off to a
central records center. According to the evidence of record, when canceled CCC
checks were returned to the agency, Mr. Arbeiter would first number and
microfilm the check and then box them up with thousands of other checks for
shipment to a central records point where he stated they would be amost
impossible to trace. 1AF, Tabs 6(4i), 18, Ex. HH.

Second, it was the appellant who introduced Loman to Arbeiter. The two
became friendly enough in the months following to meet separately at Arbeiter's
office on more than one occasion, including one time in December 1991 when the
two exchanged some computer discs. At another point, the two met and discussed
the specific details of the agency's canceled check-archiving process in such detail
that Arbeiter gave Loman a brief tour and demonstration of the agency's archiving
equipment. |AF, Tab 6(4m) (Ex. 2 at 56-59, Ex. 18). Arbeiter told agency
investigators that Loman "stopped by" his office a few times and that he gave
Loman some discs during one of these visits but denied giving him a white
envelope containing the canceled check. IAF, Tab 6(4m) (Ex. 18). Arbeiter was

later convicted of perjury under a federal indictment for presenting false
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testimony before a grand jury in connection with the second specimen check with
which the agency charges the appellant of having knowledge. IAF, Tabs 6(4a),
(4b). We believe that this evidence is probative of whether Arbeiter gave the
check to Loman at the appellant's instigation and urging.

Third, the appellant's actions subsequent to the time she is alleged to have
arranged for Loman to pick up the check from Arbeiter provides further
circumstantial proof of her culpability. In particular, we find the appellant's
presence with Loman and Arbeiter at key points two months later further
strengthen the agency's case that it was the appellant who arranged for Loman to
pick up the canceled CCC specimen from Arbeiter that Loman would later use as
a model to produce the three counterfeit CCC checks that were deposited in the
Des Moines, lowa bank account.

During the week of June 4-9, 1992, Loman deposited three counterfeit CCC
checks into afictitious account established with the Norwest Bank in Des Moines,
and made some withdrawals. IAF, Tab 6(4m) (Exs. 1-2, 24, 28-29). An invoice
from the hotel where he stayed in lowa reflects a telephone call to the appellant's
home number during this period. 1d. (Ex. 24).

On June 18, 1992, a representative from Norwest Bank contacted an agency
supervisor employed in the same office where Mr. Arbeiter worked. The
supervisor, Betty Jo McFarland, was advised by the Norwest representative that
the bank was concerned about three deposits of CCC checks made to a personal
account at the bank within a short time span, and in significant denominations that
totaled just under $100,0000. On the same day that she received the call from
Norwest, McFarland instructed Arbeiter to retrieve the originals of the three
canceled checks. McFarland stated that, when she gave this instruction to
Arbeiter, she told him that he could wait to retrieve the original canceled checks
until they were properly microfilmed and numbered. Instead, Arbeiter stayed late

that day to complete the check retrieval process. 1d., Ex. 29.
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At the same time that McFarland was responding to the Norwest inquiry, the
agency's |G's office was also alerted to this matter. By the next day, June 19,
1992, the I1G's office was involved in the matter and advised Arbeiter that one of
its investigators, Ms. Jill Schneiders, would be over that morning to examine the
three checks. In the meantime, however, Arbeiter telephoned the appellant at 7:30
am. to advise her of the situation regarding the three checks. When Special
Agent Schneiders arrived, the appellant and Arbeiter were already huddled around
Arbeiter's work station examining the three checks that were later identified as the
three counterfeit checks that Loman passed through the Norwest Bank. 1d. (Ex.
18).

Two explanations are offered for the appellant's presence at Arbeiter's desk
on that morning. The appellant explained first that she was at Arbeiter's desk in
her capacity as Acting Director of the Financial Management Office because her
supervisor was off that day. The appellant's supervisor testified that he could not
recall whether the appellant was serving in an acting capacity for him on June 19,
1992, but that, in any case, she would have had no reason to be at Arbeiter's
workstation because she had no direct supervision over him or his department.
IAF, Tab 6(4m) (Ex. 26); HT, 250. Moreover, the appellant testified that, in her
position as Chief of the Fiscal Operations Division, she supervised an office with
60 to 80 employees that included 3 or 4 Branch Chiefs. HT, 398. In our view, it
stretches the bounds of plausibility and coincidence for us to accept that the
appellant dropped everything she was doing that morning in her capacity as Chief
of the Fiscal Operations Division, as well as serving in an acting capacity that day
for the Director of the Financial Management Office, to respond to the telephone
request of a GS-5 Microfilm Technician, whose office was located a distance from
the building where she worked, and whose division was not under her supervision.

The appellant also asserted that she appeared at Arbeiter's work station on the
morning of June 19, 1992, because she wanted to talk to Special Agent Schneiders
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about a possible sexual harassment problem she was having with another agency
employee. HT, 339-40, 400-02. HT, 339-40, 400-02. The appellant also testified
that it was Schneiders who wanted to meet her at this critical moment and added
that she could not "answer that if it's a coincidence or not." HT, 400-01. The
appellant stated that an employee, Kip Harris, had left what she considered a
sexually harassing and threatening note on the windshield of her car and that she
was concerned to the point that she wanted to bring it to Schneiders' attention as
soon as possible.

We conclude that the appellant's second explanation for why she was present
at Arbeiter's work station at this date and time is not credible. In our view, it is
not feasible that the appellant would want to meet an |G investigator out of her
office setting concerning a sensitive and confidential complaint about another
employee who was allegedly sexually harassing her. Moreover, most experienced
Federal managers would conclude that such a matter would more appropriately be
referred to the agency's Office of Equal Employment as a discrimination
complaint. The record shows that the appellant, as a high-level supervisor, was
fully familiar with appropriate chains of authority with respect to handling such
employment problems and had herself recently participated in filing numerous
EEO complaints against her employer. |AF, Tabs 6(3, 4v), 18. Finally, the
appellant testified that she maintained a personal friendship with the individual
who was allegedly harassing her. HT, 533.

Accordingly, we find, based on these evidentiary factors considered together,
that the appellant intentionally participated in a scheme with Loman and Arbeiter
to facilitate a meeting in which Loman obtained a specimen CCC check from
Arbeiter and that such activity constituted a separate act by the appellant in
furtherance of the counterfeiting operation.

(d) Knowledge of Counterfeiting Operation in Home
(Sustained Specification 7)
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In the sustained portion of specification 7, the agency charged that in the
spring of 1992, Loman prepared counterfeit CCC checks in the appellant's home,
with her knowledge. Loman stated that the appellant was actively involved in all
aspects of the counterfeiting conspiracy, including assisting him at her home
during the period in the Spring of 1992 when he was actually physically
producing the counterfeit CCC checks on the personal computer he had purchased
at Sears. Because the administrative judge did not sustain many aspects of this
specification pertaining to the appellant's specific affirmative actions in assisting
Loman, we do not address them here. Nonetheless, we find that the evidence
presented supports a finding that the appellant knowingly permitted Loman to
prepare the counterfeit checks in her home, and for this reason the specification is
sustained.

Loman provided a detailed description of his counterfeiting activities in the
appellant's home. For example, he elaborated on the very detailed process of
"drawing" the counterfeit check from the specimen check he obtained from
Arbeiter with the use of computer software, printing the completed counterfeit
specimen on specialized "safety" paper representing the type and quality of paper
used by the agency in the printing of genuine CCC checks, and loading the printer
with the specialized magnetic ink that he obtained from the firm in Indiana. |AF,
Tab 6(4m) (Ex. 2 at 53-55). Loman stated that much of this work took place in
the evenings when the appellant was at home. In addition, the production process
took place in different parts of the appellant's home. For example, Loman stated
he would complete the drawing aspect of the check design at the computer, he
would then perforate and cut out the printing counterfeit checks from each sheet
of three checks each with an x-acto knife and a perforating device at the kitchen
table, and finally he would use a typewriter located in the upstairs of the house to
type in information unique to that check, such as the routing and authorization

codes, the name of the person to whom the check was made out, the purpose of
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the check, and, most important to the counterfeiting conspiracy, the amount of the
check. 1d.

The administrative judge sustained that portion of specification 7 pertaining
to the agency's allegation that the appellant knowingly permitted Loman to
prepare counterfeit CCC checks in her home. ID at 32. The appellant asserts in
her petition for review that this specification cannot be sustained because it is
based only on Loman's uncorroborated assertion. PFRF, Tab 5 at 13-14. The
appellant adds that, since her house was searched during a criminal inquiry into
the counterfeit and theft investigation, and no evidence of counterfeiting was
found on the premises, then it is more likely than not that she was not a
"knowing" participant in Loman's scheme to prepare the counterfeit checks in her
house. PFRF, Tab 5 at 13-14. We conclude that the agency's specification is
supported.

Given the record before us and our findings above, we note first that the
feasibility of the appellant's not knowing what was going on in her house over a
period of several months stretches the bounds of feasibility and credence.

The appellant also contends that, since the majority of this specification was
not sustained, the fact that she may have had knowledge of the counterfeiting
scheme taking place at her home was an insufficient basis to support the whole
specification. We disagree. The crux of the agency's charge of conspiracy to
counterfeit is to cite specific examples of the appellant's involvement with the
conspiracy to counterfeit the CCC checks. I|AF, Tab 6(4)) at 3. That the
appellant did not participate or have knowledge of each "overt act" in furtherance
of the conspiracy does not dismiss her from responsibility for acts committed by

her co-conspirator. See LaChance v. Merit Systems Protection Board, 147 F.3d
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1367, 1371 (Fed. Cir. 1998); Burroughs v. Department of the Army, 918 F. 2d
170, 172 (Fed. Cir. 1990).

(e) Attempts to Obtain Second Specimen Check
(Sustained Specification 11)

In sustained specification 11, the agency asserts that the appellant conspired
with Loman to obtain a large denomination specimen check from Arbeiter and that
she later tried to cover up these activities when she learned of Loman's arrest.
The charge is based on the agency's allegation that the appellant tried to obtain a
large denomination canceled check made out to the Tyson's Food Company so that
Loman could later use it as a model for counterfeiting purposes.

Loman stated that, following what appeared to be their successful
counterfeiting of the three CCC checks that were cashed through the Norwest
Bank in Des Moines, it was decided that the next move would be to counterfeit a
check in the million dollar range. Loman stated that the group consensus was that
counterfeiting a large denomination check should be the ultimate goal because it
would provide a desired income level and minimize the risk of getting caught by
having to regularly counterfeit smaller denomination checks. Loman stated that
accomplishing this phase of the plan took time because larger denomination
checks contained more specialized information and came only from specific
offices with authorization codes for issuance of this type of check. He stated that
he and the appellant had numerous discussions over a period of time concerning

what the checks looked like, the type of multi-colored signature stamp, and the

> We note in this regard that, as long as the conspiratorial agreement remains intact, the co-
conspirators are regarded as acting for each other in carrying out the purpose of the illega
agreement so that overt acts of one party may be attributable to the entire group of co-
conspirators. See Pinkerton v. United Sates, 66 S. Ct. 1180, 1183-84 (1946); United States v.
Molovinsky, 688 F.2d 243, 246-48 (4th Cir. 1982) (liability of co-conspirators for overt acts
committed by co-conspirator for purpose of effecting illegal agreement to counterfeit
currency).
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individual authorized to sign larger denomination checks. He states that he
ultimately never saw such a check because he was arrested before Arbeiter could
facilitate delivery to him. IAF, Tab 6(4m) (Ex. 2 at 44-46).

Loman was arrested on August 24, 1991, and charged with counterfeiting by
federal law enforcement authorities. HT, 18, 84, 155. The next day, August 25,
1992, Loman made a deal with federal authorities for his temporary release in
exchange for his cooperation in obtaining incriminating evidence against the
appellant in the counterfeiting scheme. As his first effort to cooperate with police
authorities, Loman agreed to place a telephone call to the appellant that would be
monitored and tape-recorded by federal authorities. During this conversation, the
agency alleges that Loman and the appellant used the term "thing" as a previously
established code word to describe the large denomination check. Because the
telephone monitoring equipment failed, there is no taped record of the
conversations. Nonetheless, the appellant, Loman, and the federal law
enforcement authorities monitoring the conversation, all agree that Loman asked
the appellant whether she had the "thing," that the appellant responded, "No," and
that she responded further that it would take a few days to retrieve "the thing."
HT, 97-99, 394-95; |AF, Tab 6(4m) (Ex. 2 at 79-80).

The appellant and Loman differ as to their stated understanding and use of
the term "thing." The appellant acknowledged that she used the term "thing"
during the taped telephone conversation with Loman on August 25, 1992, but she
denies that she used this term to refer to a large denomination CCC check that the
agency alleges she was trying to obtain from Arbeiter for Loman's later use as a
model from which he would counterfeit a CCC check made out for several
hundred thousand dollars. HT, 394-96; PFRF, Tab 5 at 14-18. Loman stated that
the term "thing" was used as a code word to describe the large denomination
check that he wanted the appellant to obtain from Arbeiter. 1AF, Tab 6(4m) (Ex.
2 at 79-80).
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We find that the sequence of events occurring in the two days following this
monitored telephone conversation establishes that both parties understood the
term "thing" to mean a code word for a large denomination check and that the
appellant's activities subsequent to her learning of Loman's arrest amounted to an
effort to cover up her actions. |AF, Tab 6(4m) (Ex. 34).

The record shows that Loman was arrested on August 24, 1992. HT, 84, 155.
Loman made the monitored telephone call from the federal courthouse on August
25, 1992, where he was appearing for a preliminary arraignment on the CCC
check counterfeiting. HT, 97; IAF, Tab 6(4m) (Investigative Report at 12). Later
on that same day, the appellant contacted Arbeiter concerning a large
denomination canceled check made out to the Tyson's Food Company in the
amount of $224,632.43. 1AF, Tab 19; HT, 213-18, 395-97. When the telephone
monitoring attempt failed, Loman agreed to wear a hidden listening device when
he returned to the appellant's home that next evening, August 26, 1992. After
Loman arrived at the appellant's house that next evening for the purpose of
obtaining incriminating statements by the appellant concerning the CCC check
conspiracy, he had a change of heart. Instead of following the surveillance plan
he made with federal investigators, he told the appellant that he had been arrested
for counterfeiting, that he was wearing a hidden listening device, and that he was
cooperating with federal agents in their investigation of her role in the
counterfeiting conspiracy. |AF, Tab 6(4m) (Investigative Summary at 12), (Ex. 2
at 81-90).

On August 27, 1992, Arbeiter confided to an auditor of the agency's Office of
the Inspector General, James L. Lee, that he had sent the appellant a copy of the
Tyson's check and asked his opinion as to whether he thought there might me a
problem with the endorsement on that check. HT, 216; IAF, Tab 19 (Ex. SS).
Lee testified that he inspected the check but told Arbeiter that he saw nothing

unusual about the endorsement. Lee testified further that Arbeiter told him that
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the appellant requested the check because someone from Tyson's Food Company
called her directly to inquire about it. HT, 213-15; IAF, Tab 19, Ex. SS. Later
that afternoon, the appellant took 2 and 1/4 hours of unscheduled annual leave.
IAF, Tab 6(4m) (Ex. 33). The appellant returned to her office in the early
evening of that same day, August 27, 1999, to transmit to two of her subordinates
an e-mail message concerning possible receipt from Arbeiter of a copy of the
Tyson's Food Company check. IAF, Tab 6(4m) (Ex. 34).

The appellant testified that it was merely a coincidence that Arbeiter called
her immediately after Loman's call to ask her about the Tyson check. All she can
remember, according to her testimony, is that Arbeiter called her about a non-
endorsement problem on a check and figured that the check in question was issued
out of her department or was set up for payment out of her department. HT, 396.
The appellant testified further that, although she saw Arbeiter on a pretty regular
basis, it was unusual for him to call her regarding check problems. She testified
that she could remember only two instances when this may have occurred, the
August 27, 1992 Tyson check inquiry and another time in June 1992 when he
called her with another endorsement inquiry. According to the appellant, this
latter inquiry from Arbeiter was prompted by a request from his supervisor, Betty
McFarland, who had received a call from the Federal Reserve Bank inquiring
about a non-endorsement on another check. HT, 342-46, 395-97.

We find the appellant's explanation for the Tyson check inquiry incredible
and otherwise inconsistent with other record evidence. The record shows that
Arbeiter's office archived an average of over 100,000 checks per month. The
appellant testified that only two instances when Arbeiter called her for advice on
CCC irregularities were checks involved in the instant counterfeiting charge. HT,
397-98. The record shows further that the Tyson's Food Company did not call the
appellant or anyone else at the agency for the purpose of making an inquiry into
the lack of endorsement on this check. [AF, Tab 6(4m) (Ex. 36). Additional
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record evidence shows that there would be no reason for the appellant to pursue
such an inquiry. The check in question was a commodity office check issued for
agricultural commodity purchases, and payments to vendors and suppliers
providing various goods and grain storage services to the agency. HT, 216; IAF,
Tab 19, Ex. SS. The lack of endorsement was common for this type of check
because it was processed with a stamp endorsement and transmitted directly to a
bank lock box mailing address. HT, 216-17. Moreover, the check had been
issued and processed in November 1991, and the Tyson's Food Company would
not likely have waited until the end of August 1992 to question the authenticity of
a check made out to them for just under one-quarter of a million dollars and from
which they had already received the proceeds months earlier. 1AF, Tab 6(4m)
(Exs. 35-36).

Moreover, the appellant herself testified that it was not within her expertise
to handle check endorsement problems. HT, 342-45. In a sworn statement, Betty
McFarland makes no mention of the Federal Reserve Bank inquiry that
purportedly occurred in June 1992, but she does state that "it was odd for Arbeiter
to contact Fouquet regarding the check system because Fouquet's position had
nothing to do with Arbeiter's position or the checks." IAF, Tab 6(4m) (Ex. 29).
The appellant's first-line supervisor testified that the appellant had no specific
responsibility in this area and that there would be no reason for her to interact
with Arbeiter on such official matters, and, in any case, she had dozens of
employees under her supervision who could respond to such inquiries. Further,
the appellant's office was located blocks away in a different building than
Arbeiter's office. HT, 236-37, 249-50.

Finally, we agree with the administrative judge that the early evening e-mail
message the appellant sent to her subordinates after she returned to her office on
August 27, 1992, was misleading. The appellant learned of Loman's arrest and

her possible implication in the criminal investigation after her discussion with
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Loman the evening before. The evidence shows that the appellant went back to
work that next day, August 27, 1992, but took unscheduled leave for the balance
of the afternoon. What she did next is what we find extremely unusual under the
circumstances. By that early evening, the appellant returned to her office to send
an e-mail message to a senior subordinate Branch Chief, and her personal friend,
Deborah Martinek, and to a clerical employee, Melba McClelland, with
instructions to destroy the copy of the Tyson's Food check if it arrived from
Arbeiter's office. 1AF, Tab 6(4m) (Ex. 34).

In an otherwise upbeat, friendly tone, the appellant states in this message:
"Hi Guys: | came back in tonight because | had a bunch of stuff to do." Id. The
appellant then goes on to explain that a copy of the Tyson check was being sent
over by Arbeiter whom she referred to in the message as "a guy" when record
evidence shows that Arbeiter was her longtime friend and colleague with whom
she was frequently seen both in and outside of the work setting and with whom
Martinek was familiar. HT, 343-44, 518; IAF, Tab 6(4m) (Exs. 2 at 142-43, 21,
48-49).

Thus, we find that the circumstances outlined during the time period
following Loman's arrest establish that the appellant attempted to obtain a large
denomination check for Loman's later use and that such activities constitutes an
additional act in furtherance of the counterfeiting conspiracy.

Accordingly, we conclude that the five sustained specifications --
(1) purchase and sale of the computer scanner; (2) knowledge of the magnetic ink
toner delivered to her home; (3) assisting Loman in obtaining the first specimen
canceled CCC check; (4) knowledge of the counterfeiting operation in her home;
and (5) attempting to facilitate Loman's receipt of a second specimen check in a
large denomination -- establish that the appellant intentionally entered into an
illegal agreement with Loman to counterfeit CCC checks and that the sustained

specifications amount to acts in furtherance of that illegal agreement.
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(2) Misconduct Related to Theft Charges

1102 As noted above, the theft charges concerned the appellant's involvement, at
different levels, with Loman in the burglary of model homes and area businesses.
The administrative judge sustained three of the four specifications in support of
the theft charge: (1) renting a truck to help Loman burglarize furniture and
appliances from area model homes, and later using these items in her home; (2)
accepting a dot-matrix printer from Loman with the knowledge that it was stolen,
and later selling it to an agency employee; and (3) accepting a stolen fax machine
from Loman and using it in her home. |Dat 39-45. We find that, in each of these
three instances, the agency has demonstrated that the appellant had the requisite
knowledge of Loman's theft activities and that her involvement in these activities
evidenced a clear intent to permanently deprive the rightful owners of their
property.

(a) The Truck Rental (Sustained Specification 1)

1103 The agency charged in sustained specification 1 that the appellant facilitated
the burglary and theft of furniture from a model home when she rented a van for
Loman's use to accomplish these crimes. Loman explained that, around the time
he was released from prison in June of 1991, the appellant had just moved into a
new home. Because the home was substantially larger than her previous
residence, Loman stated that the appellant needed a considerable amount of new
furniture and wanted to replace old and worn out furniture. Loman said that, in
order to obtain decorating ideas, the two would frequently spend weekend
afternoons looking through model homes in the area to see how they were
furnished and decorated. 1AF, Tab 6(4m) (Ex. 2 at 113-14).

1104 At one point, Loman stated that the two decided that it would be very easy
to burglarize the model homes and steal the furniture since the homes were
located in new subdivisions where there was construction traffic and frequently

none of the homes were finished and occupied. On the basis of these
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observations, Loman concluded that he would be hardly noticed if he pulled up a
van to one of the furnished models at night and filled it with furniture that he and
the appellant had previously picked out during one of their weekend model home
tours. Loman stated that, between November 1991 and May 1992, he carried off a
string of four or five burglaries of model homes in the area. Loman stated that, on
February 17, 1992, the appellant rented him a van and, according to plan, he
burglarized a model home, filled the van with furniture, delivered and stored it at
the appellant's house later that evening, and the appellant returned the van the
next day. IAF, Tab 6(4m) (Ex. 2 at 112-17).

1105 The appellant denied that she was involved in any such act. HT, 519-20.
She testified that she did not become aware that any of the furniture in her home
was stolen until the Overland Park Police Department executed a search warrant
and removed the stolen items from her home. HT, 368. The appellant explained
that she had picked out some new furnishings at area stores and was ready to
purchase them when Loman "told me that he had a friend who had some furniture
for sale that was about as nice as what | was going to buy and that he would sell it
to me cheaper than what | could purchase it for at [an area furniture store]." HT,
369. The appellant testified further that it was only after Loman pressured her
and "got a little upset with me" that she agreed to purchase the furniture from
Loman's friend. HT, 370. The appellant stated that, although she never met the
owner of this furniture, Loman told her that he had more furniture to offer
because "his wife had left him and he needed to make a car payment." Id.
Although the appellant had neither inspected nor seen any of this furniture prior
to purchasing it, she relied on Loman's description of it. She then paid Loman
with cash or a check, and he, in turn, paid the individual who was selling it. HT,
371-73, 539-41. The appellant testified that, on other occasions, Loman surprised
her with new items and told her that he purchased them inexpensively at garage
sales. HT, 542.
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1106 The appellant testified that, on February 17, 1992, she rented a van so that
Loman could pick up furniture she had purchased at local furniture and
department stores. She said that she did so because it was much cheaper than
having the furniture company charge her for delivery. HT, 374. The appellant
testified further that three days later, on February 20, 1992, she wrote a check out
to cash for $500.00 so that Loman could pay his friend for the furniture purchased
from him. HT, 372-73. The appellant nonetheless acknowledged in her testimony
that one of the model home burglaries occurred on February 17, 1992. Id.

1107 In an Affidavit for Search Warrant filed in the District Court of Johnson
County, Kansas, Detective Bob Leever stated that a model home was broken into
sometime between February 17 and February 18, 1992, and that an enumerated
list of items were stolen. IAF, Tab 6(40) at 2, para. 2. An Inventory, Receipt,
and Return to Search Warrant indicates that a number of these items were later
identified and seized from the appellant's home. Id., (4m) (Ex. 39), (4n).

1108 The appellant contended that, while she rented the truck on the same date
that Loman burglarized the furniture for the purpose of moving some furniture she
had recently purchased, she had no knowledge of his illegal activities. The
circumstantial evidence warrants a contrary finding. First, the appellant's
assertion that she rented the van to move furniture that she had purchased was not
corroborated. Second, the appellant -- an intelligent and highly successful
government manager -- was too sophisticated to not know that Loman was
carrying out a string of thefts in the area because she accumulated a growing
inventory of items at her home within a very short period of time. Third, the
appellant testified that she and Loman had visited several model homes even
though the appellant had recently moved into a new home.

1109 We again emphasize that the appellant knew she was living with a person
who had a conviction record for a string of financial and theft crimes. The

appellant acknowledged in her testimony that she visited model homes during this
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time period and does not deny that some of the items subsequently seized from
her home were stolen by Loman from the model home he burglarized on February
17, 1992. The appellant's friend and colleague, Deborah Martinek, stated that the
appellant told her that some of the furniture was borrowed from or given to her by
her sister, Denise Fouquet. |AF, Tab 6(4m) (Ex. 5). Yet, there is nothing in the
record which would corroborate this version of how the appellant acquired the
new furniture. Moreover, we find it difficult to accept that the appellant would
purchase, in cash, a significant inventory of new furniture from an individual
whom she neither met nor knew, on the basis of Loman's description of it, without
first inspecting it. Her related assertion that she believed Loman when he told her
he purchased the remaining seized items at garage sales at bargain prices to be
equally incredible.

1110 The appellant did testify that another reason she rented the van was that she
was also selling a couch to her ex-husband and it was simply more practical to
move all the furniture at one time. In a sworn statement, the appellant's ex-
husband states that he did purchase a used couch from his ex-wife "on or about
February 1992" and that he agreed to pay one half of the truck rental for purpose
of transporting the couch to his home. IAF, Tab 6(4l) at 40. In our view, this
evidence is of little help to the appellant because it does not specify that the
actual transaction occurred on February 17, 1992, or that the plan between his ex-
wife and him to rent the van was ever implemented.

1111 In view of all of these considerations, we find that the appellant rented the
van on February 17, 1992, for the purpose of assisting Loman in facilitating the
burglary of a model home and the theft of furniture from that home. We
conclude, on the basis of this finding, that the appellant was fully aware that the
furnishings later seized from her home and later identified as those stolen during
the February 17, 1992 model home burglary, were stolen when she received them

and that she had no intention of returning them to their rightful owners.
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(b) The Dot Matrix Printer (Sustained Specification 3)

1112 The agency charged in sustained specification 3 that the appellant accepted
a stolen dot matrix printer from Loman and later sold it to a co-worker, Linda
Allen, with another co-worker, Matthew Faulkner, acting as the go-between for
this transaction. The appellant acknowledged that she had the printer in her
possession, that she accepted Linda Allen's check from Matthew Faulkner and
gave Faulkner the printer to give to Allen. The appellant testified, however, that
she "was a little dumbfounded," HT, 377, when she received the check until
Faulkner explained the transaction to her. Nonetheless, she accepted the check
and handed the printer over to Faulkner who gave it to Allen. The appellant states
that she later endorsed the check over to Loman. HT, 376-77.

1113 James L. Lee, an investigator for the agency's Office of the Inspector
General, testified that, after Loman agreed to cooperate with the counterfeiting
investigation following his arrest, he also provided information on the burglaries
and of the appellant's alleged involvement. HT, 91-92. Thereafter, investigators
went to the local police department to obtain police reports on several burglaries
Loman alleged he had committed, including the burglary of the "Mortgage
Express’ company. Loman stated that he burglarized this company on June 25,
1991, and stole numerous pieces of computer and office equipment, including the
dot matrix printer that is the basis for this specification. HT, 105-10 The police
report corroborated these facts. IAF, Tab 6(4m) (Ex. 47). This printer was later
identified as the printer relinquished by Allen. 1d., (Ex. 45).

1114 The record shows that Faulkner reported to agency investigators that the
appellant, and not Loman, arranged the transaction involving sale of the printer to
Allen, including establishing the price at $175. Id., Tab 6(4m) (Ex. 44). Ms.
Allen paid for the printer by a check dated January 3, 1992, and the check was
endorsed by both the appellant and Loman, and cashed several days later. HT,
108; IAF, Tab 6(4m) (Exs. 45-46). Lee testified that both Faulkner and Allen
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corroborated the sequence of events leading up to Allen's possession of the
printer. HT, 107-08; IAF, Tab 6(4m) (Exs. 42-47).

1115 We agree with the administrative judge that it appears highly improbable
that the appellant was unaware of why her co-worker had presented her with a
check from another co-worker that she later endorsed with Loman and cashed.
Given the extensive theft activity and accumulation of stolen furniture and
computer equipment in the months preceding this transaction, it is reasonable to
conclude that the appellant had knowledge that the printer was stolen by Loman.
By the time this transaction occurred in January 1992, Loman had already been
living at the appellant’'s house for some months and she was very knowledgeable
of his criminal history. Thus, given the appellant's knowledge of Loman's
criminal history and his criminal activities while he lived at her house, we
conclude that the appellant had knowledge that the printer was stolen by Loman
when she facilitated the transaction with Faulkner and Allen. We conclude
further that the appellant's action in arranging the transaction of selling the stolen
printer to Allen provides further evidence that she had no intention of returning it
to its rightful owner. On the contrary, that the appellant sold it provides a clear
evidentiary showing of her intent to permanently deprive the rightful owners of
this equipment.

(c) The Fax Machine (Sustained Specification 4)

71116 The agency charged in sustained specification 4 that the appellant accepted
a stolen fax machine from Loman and later used it in her home. Although the
appellant denies knowing that the fax machine was stolen, she acknowledged that
Loman gave her the fax machine and that she utilized it until it was broken. The
appellant states that she just threw it out when it broke because it was too
expensive to fix. HT, 377-88.

1117 While there is no direct evidence of the appellant's knowledge that the fax

machine was stolen, the circumstances again present a compelling case to the
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contrary. First, in the short period of several months that Loman lived with her,
the appellant accumulated an enormous amount of new furniture and office and
computer equipment from an individual she knew had an extensive criminal
record and no independent source of income, other than odd jobs that the
appellant hired him to do, such as painting her house. Second, the appellant
disposed of the FAX machine following her placement on administrative leave for
suspected criminal activity and shortly before the police executed a search
warrant for seizure of the stolen property. IAF, Tab 6(4p), (4n), (40). Third, the
appellant used the FAX machine with the identifying information of its previous
owner ("Mortgage Express') at the top of each fax transmission page. |AF, Tab
17, Ex. 6. This machine was identified by police as one of the items Loman
burglarized from Mortgage Express company. |AF, Tab 6(4m) (Ex. 47). Finally,
the appellant's knowledge of the stolen furnishings in her home, and her
facilitation of the thefts through renting a van on the night one of the model home
burglaries occurred, lend additional circumstantial weight to the conclusion that
the appellant knowingly accepted a stolen fax machine from Loman. That she
proceeded to utilize the fax machine in her home over a period of several months
and later disposed of it shows further that the appellant had no intention of
returning the stolen property. Thus, we find that the agency met its evidentiary
burden of showing that the appellant knowingly accepted stolen property from
Loman and that she had no intention of returning it to its rightful owners.
CONCLUSION
1118 On the basis of the foregoing, we conclude that the charged criminal

misconduct of conspiracy to counterfeit and theft is supported by a preponderance
of the evidence and we affirm the administrative judge's initial decision in all

other respects.
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ORDER
1119 This is the final order of the Merit Systems Protection Board in this appeal.
5 C.F.R. §1201.113(c).

NOTICE TO THE APPELLANT REGARDING
FURTHER REVIEW RIGHTS

You have the right to request the United States Court of Appeals for the
Federal Circuit to review the Board's final decision in your appeal if the court
has jurisdiction. See 5 U.S.C. § 7703(a)(1). You must submit your request to the
court at the following address:

United States Court of Appeals
for the Federal Circuit
717 Madison Place, N.W.
Washington, DC 20439

The court must receive your request for review no later than 60 calendar days
after receipt of this order by your representative, if you have one, or receipt by
you personally, whichever receipt occurs first. See 5 U.S.C. 8§ 7703(b)(1).

FOR THE BOARD:

Robert E. Taylor
Clerk of the Board

Washington, D.C.



